312066  0367  3141  1 


District  Court  Department  of  the  Trial  Court 


])iSTOcT 

3o 


ADMINISTRATIVE  REGULATION 


No.  1-90 


i 

SUBJECT:     PROCEDURES  IN  CARE  AND  PROTECTION  CASES 

I 

Administrative  Regulation  No.   1-90  is  hereby  promulgated  as 
C   follows,  to  be  effective  on  August  1,  1990. 

The  following  operating  procedures  shall  be  applicable  in  all 
District  Court  divisions  for  petitions  for  care  and  protection 
filed  on  or  after  August  1,  1990.  All  computation  of  days  and 
times  shall  include  Saturdays,  Sundays  and  holidays  unless 
otherwise  indicated.  The  term  "Clerk-Magistrate"  means  the  court's 
Clerk -Magistrate  or  an  authorized  employee  acting  on  his  or  her 
behalf. 

1.  Filing  and  docketing.  All  case  papers  in  care  and 
protection  cases  shall  be  filed  with  and  retained  by  the  Clerk- 
Magistrate.  A  petitioner  shall  be  directed  to  complete  a  "Care 
and  Protection  Intake  Sheet"  (Form  DC-CP- 1)  and,  as  required  by 
Trial  Court  Rule  IV,  an  "Affidavit  Disclosing  Care  or  Custody 
Proceedings"  (Form  TCR-IV) .  Petitioners  should  be  requested  to 
use  the  child's  full  legal  name,  to  the  degree  it  can  be 
ascertained. 

The  first  (original)  part  of  the  intake  sheet  shall  be  filed 
as  part  of  the  record  of  the  case.  The  copy  marked  "Petitioner" 
shall  be  given  to  the  petitioner  and  the  copy  marked  "Investigator" 
shall  be  retained  with  the  case  papers  to  be  given  to  the 
investigator  upon  appointment  (see  Section  12  below) . 

Upon  receiving  both  completed  forms,  the  Clerk-Magistrate 
shall  complete  a  "Petition  for  Care  and  Protection"  (Form  DC-CP- 
2) ,  and  have  it  signed  by  the  petitioner. 

Case  numbers  shall  be  assigned  in  accordance  with 
Administrative  Regulation  No.  2-89. 
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Children  from  the  same  family  should  be  listed  together  on 
one  intake  sheet  and  one  petition,  except  in  the  following  two 
circumstances : 

(a)  Multiple  participating  fathers.  Where  children  of 
different  fathers  reside  with  the  mother,  a  separate  petition 
should  be  used  for  the  children  of  each  father  whose  active 
participation  in  the  proceedings  is  expected.  Children  of 
different  fathers  who  reside  with  the  mother  should  be  included  in 
a  single  petition  if  their  fathers  are  uninvolved  with  the  family 
and  unlikely  to  participate  in  the  proceedings. 

(b)  Adding  additional  children.  When  a  petition  has  already 
been  filed  and  the  petitioner  seeks  to  expand  the  proceedings  to 
include  an  additional  child  or  children  from  the  same  family,  the 
original  petition  should  not  be  amended.  Instead,  a  new  intake 
sheet  should  be  obtained  and  a  new  petition  filed  on  behalf  of  the 
additional  child  or  children.  The  same  docket  number  should  be 
used  for  the  new  petition,  with  an  appropriate  alphabetical  suffix 
to  denote  each  additional  child. 

2.  Petition  to  be  pexrmitted  automatically.  The  Clerk- 
Magistrate  shall  permit  any  petitioner  to  complete  and  file  an 
intake  sheet  and  affidavit.  The  Clerk-Magistrate  shall  complete 
a  petition  in  every  case  in  which  a  completed  intake  form  and 
affidavit  are  filed  unless  it  appears  that  the  child (ren)  is  not 
presently  within  the  court's  territorial  limits.  In  such  cases, 
the  Clerk-Magistrate  should  explain  that  the  court  lacks 
jurisdiction  over  the  matter  and  shall  direct  the  petitioner  to  the 
court  that  appears  to  have  jurisdiction.  If  the  petitioner 
insists,  the  Clerk-Magistrate  shall  forthwith  present  the  matter 
to  a  judge  to  rule  on  whether  the  court  has  jurisdiction. 

3.  Required  notices.  After  the  petition  is  completed,  the 
Clerk-Magistrate  should  use  the  second  part  of  the  petition  form 
(captioned  "Notification  to  DSS  of  Care  and  Protection  Petition") 
to  notify  the  Department  of  Social  Services  of  the  petition's 
pendency.  If  the  Clerk-Magistrate  issues  a  precept  for  the  child 
pursuant  to  G.L.  c.  119,  §  24,  the  third  part  of  the  petition  form 
(captioned  "Care  and  Protection  Precept")  should  be  used  for  that 
purpose.  Otherwise  the  third  part  should  remain  with  the  case 
papers . 

The  Clerk-Magistrate  shall  also  issue  a  summons  for  each  of 
the  child's  parents  if  their  whereabouts  are  known,  whether  or  not 
they  are  expected  to  participate  in  the  proceedings.  Parts  two, 
three  and  five  of  the  "Care  and  Protection  Docket"  (Form  DC-CP-3) 
should  be  used  for  this  purpose.  (See  District  Court  Special  Rule 
212  regarding  service  of  process.) 
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4.  Maintenance  of  case  files.  All  case  papers  in  the  Clerk- 
Magistrate's  office  shall  be  dated  on  the  date  they  are  received, 
docketed,  and  numbered  and  filed  chronologically  within  the  case 
file.  Case  files  are  to  be  flat  filed  and  arranged  sequentially 
by  docket  number. 

5.  Required  docket  entries. 

(a)  Card  file  of  open  cases  and  required  docket  entries. 
Upon  filing,  every  care  and  protection  case  shall  be  recorded  on 
a  "Care  and  Protection  Docket"  (Form  DC-CP-3)  which  shall  be  kept 
in  the  case  file  during  the  pendency  of  the  case.  For  each  case, 
the  Clerk-Magistrate  shall  complete  the  top  portion  of  the  docket 
as  the  necessary  information  becomes  available,  including  the 
"target  date"  for  the  completion  of  the  adjudicatory  hearing  (see 
Section  15(e)  below).  The  Clerk -Magistrate  shall  also  use  the 
"Additional  Docket  Entries"  section  to  list  in  sequential  or 
chronological  order  all  documents  or  exhibits  filed,  and  to  record 
all  appearances,  appointments,  hearings,  orders  and  other  events 
in  each  case,  including  but  not  limited  to  the  following: 

Identification  of  the  child 

Mailing  by  Clerk -Magistrate  of  a  summons 

Names  and  dates  of  appointment  of  attorneys 

Hearing  dates 

Date  of  adjudication 

Date  and  nature  of  disposition  following  adjudication 
Claim  of  appeal 

Substitute  care  reviews  (G.L.  c.  119,  §  29B) 
Name  of  the  judge  taking  action  or  issuing  order 

Docket  entries  shall  pertain  to  all  children  listed  at  the 
top  of  the  form,  unless  otherwise  indicated. 

If  more  space  is  needed  for  additional  docket  entries,  a 
"Docket  Continuation"  form  (DC-CR-14)  shall  be  used. 

Each  Clerk-Magistrate  shall  establish  and  maintain  a  separate 
card  file,  arranged  in  alphabetical  order,  to  serve  as  the  index 
for  all  open  care  and  protection  cases.  The  index  card,  which  is 
prepared  as  Part  6  of  Form  DC-CP-3,  shall  be  used  for  this  purpose. 
Only  care  and  protection  cases  shall  be  recorded  in  this  file. 
Each  card  shall  be  kept  in  this  file  until  either  the  petition  has 
been  dismissed  as  to  all  children  listed  on  the  card,  or  all 
children  listed  on  the  card  have  reached  age  18.  However,  in 
accordance  with  paragraph  (b)  of  this  section,  when  an  index  card 
contains  more  than  one  name,  the  names  of  individual  children 
should  be  deleted  from  the  card  as  their  cases  close  due  to 
dismissal  or  attainment  of  age  18,  and  their  names  added  to  the 
card  file  of  closed  cases. 
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(b)  Card  file  of  dismissed  and  closed  cases.  There  shall 
also  be  a  card  file,  arranged  in  alphabetical  order,  to  serve  as 
the  index  for  all  closed  care  and  protection  cases.  For  purposes 
of  this  regulation,  a  case  shall  be  considered  closed  when  it  has 
been  dismissed  or  when  the  child  who  is  the  subject  of  the  petition 
has  reached  the  age  of  18.  When  a  case  is  closed  the  Clerk- 
Magistrate  shall  transfer  the  appropriate  index  card  from  the  card 
file  of  open  cases  to  the  card  file  of  closed  cases.  When  a  case 
has  been  closed  as  to  some  children  listed  on  one  index  card  but 
not  as  to  others  on  the  same  card,  the  Clerk-Magistrate  shall 
prepare  a  new  card  for  the  closed  file  which  lists  the  names  of  the 
children  whose  cases  have  closed,  and  shall  delete  the  names  of 
those  children  from  the  card  in  the  open  file. 

(c)  Docket  book  of  closed  cases.  Each  Clerk -Magistrate  shall 
establish  and  maintain  a  three-ring  binder  to  serve  as  the  docket 
book  for  all  closed  care  and  protection  cases.  When  a  case  has 
been  dismissed  as  to  all  children  named  in  a  petition,  or  when  all 
such  children  have  reached  the  age  of  18,  the  Clerk-Magistrate 
shall  transfer  all  docket  sheets  from  the  case  file  to  the  docket 
book  of  closed  cases.  The  docket  sheets  of  closed  cases  shall  be 
maintained  in  numerical  order. 

6.  Substitute  care  review  tickler  file.  Whenever  legal  or 
physical  custody  of  a  child  is  transferred  to  the  Department  of 
Social  Services  or  its  agent  for  the  first  time  in  a  given  case, 
the  Clerk-Magistrate  shall  cause  the  child's  name,  the  docket 
number  of  the  case  and  the  date  of  the  initial  custody  order  to  be 
entered  in  the  substitute  care  review  tickler  file,  as  required  by 
Transmittal  No.  77  dated  July  12,  1985,  and  shall  maintain  the  file 
so  as  to  be  able  to  schedule  substitute  care  reviews  as  required 
by  G.L.  c.  119,  §  29B  and  by  Trial  Court  Rule  VI.  The  "Substitute 
Care  Review  Hearing  Notice — Agency"  (Form  TCR-VI-Fl)  and  the 
"Substitute  Care  Review  Hearing  Notice — Others"  (Form  TCR-VI-F2) 
shall  be  used  to  notify  the  parties  of  the  scheduling  of  substitute 
care  reviews.     (See  also  Transmittal  No.  77.) 

7.  Confidentiality. 

(a)  Records.  All  care  and  protection  case  papers  in  the 
Clerk-Magistrate's  office,  and  any  associated  papers  in  the 
probation  department,  shall  be  filed  in  secure  areas  to  which  the 
public  has  no  access.  In  order  to  facilitate  the  trial  and  appeal 
of  such  matters,  and  in  accordance  with  District  Court  Special  Rule 
212(e),  attorneys  of  record  for  any  party  may  inspect  and  obtain 
a  copy  of  any  portion  of  the  court  record  of  the  case  (including 
the  investigator's  report) ,  except  for  any  reports  or  other 
portions  of  the  court  record  that  the  judge  has  ordered  impounded 
or  otherwise  restricted.  In  order  to  protect  the  privacy  of  the 
child  and  the  parents,    (1)  the  child's  parents  themselves  and  any 
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other  persons  requesting  access  to  the  record  of  the  case  shall  be 
granted  such  access  only  pursuant  to  an  order  by  the  court;  (2) 
an  attorney  for  a  party  may  permit  his  or  her  client  to  view  the 
attorney's  copy,  but  shall  not  duplicate  or  distribute  the  copy  to 
the  client  or  to  any  other  person,  except  upon  court  order;  and 
(3)  any  other  person  (including  a  party)  whom  the  court  permits  to 
receive  a  copy  of  any  portion  of  the  court  record  shall  not  further 
duplicate  or  distribute  it,  except  upon  court  order.  Access  to  the 
tape  recording  of  any  proceeding  is  governed  by  District  Court 
Special  Rule  211. 

(b)  Proceedings .  Care  and  protection  proceedings  shall  be 
closed  to  the  public  and  the  identity  of  the  parties  kept 
confidential.  The  names  of  the  parties  appearing  before  the  court 
shall  not  be  printed  on  trial  lists  or  other  documents  which  are 
posted  in  public  areas  or  otherwise  accessible  to  the  public.  To 
protect  the  confidentiality  of  the  parties,  cases  shall  not  be 
called  by  name  if  called  in  a  public  waiting  area. 

8.  Use  of  juvenile  session.  The  identification  of  children 
pursuant  to  G.L.  c.  119,  §  26  may  be  conducted  in  chambers.  The 
identification,  wherever  it  takes  place,  shall  be  recorded  on  the 
docket.  Unless  counsel  for  any  party  objects,  lobby  conferences 
may  also  be  conducted  in  chambers.  All  other  proceedings  shall  be 
held  in  a  juvenile  session  and  electronically  recorded  pursuant  to 
Distifict  Court  Special  Rule  211. 

9.  Session  scheduling.  Non-emergency  care  and  protection 
cases  shall  be  scheduled  during  designated  blocks  of  time  reserved 
for  that  purpose.  Such  blocks,  or  individual  cases,  shall  be 
scheduled  on  more  than  one  day  per  week  when  volume  so  requires 
and  the  court's  other  business  permits.  Where  possible,  individual 
cases  shall  be  scheduled  for  specific  times  within  such  blocks. 

10.  Certification  of  DSS*  reasonable  efforts.  Each  time  a 
judge  issues  or  extends  an  order  transferring  custody  of  a  child 
to  the  Department  of  Social  Services  or  to  another  licensed  child 
care  facility  working  on  the  case  under  contract  with  said 
Department,  the  judge  shall  make  the  determination  required  by  G.L. 
c.  119,  §  29C  and  shall  complete  the  "Court  Certification  Pursuant 
to  G.L.  c.  119,  s.  29C"  (Form  OCAJ-8) .  The  "Agency  Copy"  of  the 
completed  form  shall  be  given  to  the  Department  of  Social  Services' 
or  contracting  agency's  attorney.  However,  as  provided  by  G.L.  c. 
119,  §  29C,  failure  by  the  court  to  certify  that  reasonable  efforts 
were  made  shall  not  preclude  the  court  from  making  any  appropriate 
order  with  respect  to  the  care  and  custody  of  the  child. 

11.  Form  of  orders.  All  orders  shall  be  made  on  an  "Order  in 
Care   and   Protection   Matter"    form    (Form   DC-CP-4) .       The  Clerk- 
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Magistrate's  office  shall  distribute  a  copy  of  each  order  to  all 
attorneys  of  record  and  to  any  party  proceeding  pro  se. 

12.  Investigator • s  report.  Appointments  of  investigators 
pursuant  to  G.L.  c.  119,  §  21  shall  be  made  on  an  "Appointment  of 
Investigator"  form  (Part  4  of  Form  DC-CP-2) ,  which  shall  be  given 
to  the  investigator  upon  appointment.  The  Clerk-Magistrate's 
office  shall  make  a  photocopy  of  the  completed  appointment  form  and 
retain  it  in  the  case  file  for  future  reference.  Upon  appointment, 
an  investigator  shall  also  be  given  a  copy  of  the  completed  "Care 
and  Protection  Intake  Sheet"  (Form  DC-CP-1) .  When  a  judge  appoints 
an  investigator,  the  judge  shall  specify  the  date  on  which  the 
report  is  due  and  whether  or  not  copies  of  the  report  are  to  be 
made  available  to  the  attorneys  of  record,  their  clients,  or  to  any 
party  proceeding  pro  se.  These  instructions  shall  be  noted  on  the 
appointment  form.  If  no  copies  are  to  be  permitted,  all  attorneys 
shall  be  permitted  to  read  the  report  and  to  take  notes  as  needed, 
and  the  judge  shall  make  an  appropriate  order  with  respect  to 
access  by  pro  se  parties.  If  no  instructions  have  been  noted  on 
the  appointment  form,  the  provisions  of  Section  7(a)  of  this 
regulation  shall  apply.  Consistent  with  the  provisions  of  Section 
7(a),  if  any  attorneys  or  other  persons  are  permitted  to  receive 
copies  of  the  report,  they  shall  not  further  duplicate  or 
distribute  it  except  upon  court  order. 

The  investigator's  report  shall  be  filed  with  the  Clerk- 
Magistrate's  office  no  less  than  14  days  before  the  date  of  the 
adjudicatory  hearing  unless  the  court  orders  a  shorter  time  period, 
and  shall  immediately  be  made  available  for  inspection  by  all 
attorneys  of  record,  and  to  anyone  else  entitled  to  access  pursuant 
to  court  order. 

13.  Social  workers*  and  other  reports.  Except  for 
investigators'  reports,  all  written  status  reports,  psychological 
evaluations,  or  other  reports  which  are  to  be  submitted  to  the 
court  shall  be  filed  with  the  Clerk-Magistrate's  office  at  least 
three  days  in  advance  of  the  court  date  for  which  the  report  has 
been  prepared,  unless  the  court  directs  otherwise.  Access  to  these 
reports  shall  be  governed  by  the  provisions  of  Section  7(a)  of  this 
regulation, 

14.  Pretrial  conference:  scheduling,  content.  In  each  case 
the  court,  when  appointing  an  investigator,  shall  assign  a  date  on 
which  the  investigator's  report  is  due,  and  shall  also  schedule  a 
pretrial  conference  date  to  take  place  within  two  weeks  after  the 
due  date.  If  the  court  extends  the  time  for  the  preparation  of  the 
report,  it  shall  assign  a  new  due  date  and  a  new  pretrial 
conference  date.  If  the  investigator's  report  is  filed  in  advance 
of  the  due  date,  the  judge  may  direct  that  the  parties  be  so 
notified  and  may  advance  the  pretrial  date. 
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The  purpose  of  the  pretrial  conference  shall  be  to  facilitate 
the  scheduling  of  the  adjudicatory  hearing  and  to  minimize  the  time 
needed  for  trial.  In  conducting  the  pretrial  conference,  the  judge 
shall  obtain  from  counsel  an  estimate  of  the  time  needed  for  trial, 
the  number  and  identity  of  all  witnesses  who  are  expected  to 
testify  and  the  nature  of  any  exhibits  which  are  expected  to  be 
offered  into  evidence.  The  court  may  also  direct  the  parties  to 
consider  whether  any  issues  of  fact  can  be  resolved  by  stipulation 
and,  if  so,  may  direct  the  parties  to  file  a  written  stipulation 
of  uncontested  facts.  The  court  may  also  direct  the  parties  to 
consider  whether  any  stipulations  pertaining  to  the  admissibility 
of  evidence  or  to  legal  conclusions  which  may  be  drawn  by  the  judge 
can  be  made.  (See  also  District  Court  Special  Rule  212(c), 
requiring  the  parties  to  participate  in  the  pretrial  conference.) 

15.  Applicable  time  limits.  Every  care  and  protection 
proceeding  shall  be  conducted  according  to  the  following  time 
limits,  unless  a  judge  orders  otherwise  and  notes  the  reason  for 
such  order  on  the  docket: 

(a)  In  emergency  situations,  the  hearing  on  the  extension  of 
an  emergency  order  issued  pursuant  to  G.L.  c.  119,  §  24  shall  be 
conducted  within  three  calendar  days  (72  hours)  of  the  issuance  of 
the  order.  If  an  emergency  order  is  issued  on  the  last  day  before 
a  three-day  holiday  weekend,  the  hearing  shall  take  place  on  the 
first  day  after  the  Sunday  or  legal  holiday. 

(b)  In  non-emergency  situations,  the  preliminary  hearing 
shall  be  conducted  within  two  weeks  of  the  filing  of  the  petition 
(see  Standard  3:00,  District  Court  Standards  of  Judicial  Practice, 
Care  and  Protection  Proceedings  [revised  June,  1988]). 

(c)  The  investigator's  report  shall  be  filed  no  later  than 
eight  weeks  after  the  filing  of  the  petition,  except  upon  leave  of 
court . 

(d)  The  adjudicatory  hearing  shall  begin  no  less  than  two 
weeks  after  the  filing  of  the  investigator's  report  (see  Standard 
4:02,  District  Court  Standards  of  Judicial  Practice,  Care  and 
Protection  Proceedings  (revised  June,  1988)  and  District  Court 
Special  Rule  212 [d]),  unless  all  parties  agree  to  a  shorter  period 
of  time. 

(e)  The  adjudicatory  hearing  shall  be  completed  no  later  than 
six  months  from  the  filing  of  the  petition. 

(f)  Judgment  shall  be  entered  no  later  than  thirty  days  after 
the  completion  of  the  adjudicatory  hearing  (see  District  Court 
Standing  Order  2-88  [IV] [3]). 
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(g)  Findings  of  fact  and  conclusions  of  law  shall  be  filed  no 
later  than  ten  days  after  the  entry  of  judgment,  as  required  by 
G.L.  c.   119,   §  27. 

No  later  than  the  third  business  day  of  each  month,  the 
Presiding  Justice  of  each  court  shall  submit  to  the  Regional 
Administrative  Judge  a  report  of  any  care  and  protection  matter 
that  has  been  pending  before  the  court  for  more  than  eight  months 
and  in  which  a  judge  has  not  yet  entered  both  a  judgment  and 
findings  of  fact  and  conclusions  of  law.  This  shall  include  any 
care  and  protection  case  being  heard  by  a  District  Court  judge 
pursuant  to  an  interdepartmental  assignment  under  G.L.  c.  211B, 
§  9.  Such  report  shall  include  for  each  such  case  the  name  of  the 
case,  docket  number,  filing  date,  the  dates  on  which  any 
adjudicatory  hearing  has  been  conducted,  the  name  of  the  judge  who 
presided  over  any  adjudicatory  hearing  and  the  Presiding  Justice's 
estimate  of  when  a  judgment  and  supporting  findings  and  rulings  can 
reasonably  be  expected.  The  first  such  report  shall  be  submitted 
by  Monday,  November  5,  1990.  A  sample  form  which  may  be  helpful 
for  filing  such  a  report  is  appended  hereto. 

16.  Adjudication.  Following  a  hearing  on  the  merits  or  upon 
the  court's  acceptance  of  a  stipulation  of  the  parties,  every 
adjudication  that  a  child  is  or  is  not  in  need  of  care  and 
protection  shall  be  entered  on  the  "Care  and  Protection 
Adjudication"  form  (Part  1  of  Form  DC-CP-5) .  The  Clerk-Magistrate 
shall  forthwith  enter  such  adjudication  on  the  docket  and  issue  the 
"Notice  of  Docket  Entry  of  Adjudication  or  Commitment"  (Part  2  of 
Form  CP-5)  to  all  counsel  of  record  and  any  party  proceeding  pro 
se.  Pursuant  to  G.L.  c.  119,  §  27,  all  parties  shall  have  ten  days 
following  the  date  of  entry  of  the  adjudication  on  the  docket  in 
which  to  claim  an  appeal  from  the  adjudication. 

17.  Commitment  after  adjudication.  Following  an  adjudication 
that  a  child  is  in  need  of  care  and  protection,  the  court  shall 
make  an  appropriate  dispositional  order  pursuant  to  G.L.  c.  119, 
§  26.  If,  as  a  result  of  the  adjudication,  the  judge  commits  the 
child  to  a  person  or  agency  pursuant  to  G.L.  c.  119,  §  26,  the 
Clerk-Magistrate  shall  forthwith  enter  such  commitment  on  the 
docket.  If  the  commitment  is  ordered  at  the  same  time  that  the 
adjudication  is  made,  the  Clerk-Magistrate  shall  complete  the 
bottom  portion  of  the  "Notice  of  Docket  Entry  of  Adjudication  or 
Commitment"  (Part  2  of  Form  DC-CP-5)  prior  to  issuing  it.  (In  this 
situation.  Part  3  of  the  form  will  not  be  needed  and  should  be 
discarded.)  If,  however,  the  commitment  comes  at  a  date  subsequent 
to  the  entry  of  the  adjudication,  the  Clerk-Magistrate  shall 
complete  and  issue  a  "Notice  of  Docket  Entry  of  Commitment  after 
Adjudication"  (Part  3  of  Form  DC-CP-5)  to  all  counsel  of  record  and 
to  any  party  proceeding  pro  se.  All  parties  have  ten  days 
following  the  date  of  entry  of  the  commitment  on  the  docket  in 
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which  to  claim  an  appeal  from  the  commitment  (G.L.  c.  119,  §  27). 

18.  Substitute  care  reviews.  In  accordance  with  Trial  Court 
Rule  VI (8),  after  conducting  a  substitute  care  review  pursuant  to 
G.L.  c.  119,  §  29B  the  court  shall  approve  or  disapprove,  in  whole 
or  in  part,  the  plan  presented  by  the  Department  of  Social 
Services,  and  may  also  issue  an  appropriate  order.  The  court's 
actions  shall  be  recorded  on  the  "Substitute  Care  Review  Order" 
form  (Form  TCR-VI-F3)  ,  and  a  copy  of  the  completed  form  given  to 
the  Department  of  Social  Services'  or  contracting  agency's 
attorney . 

19.  Care  and  protection  case  coordinators.  The  Clerk- 
Magistrate  and  the  Chief  Probation  Officer  of  the  court  shall  each 
appoint  a  Care  and  Protection  Case  Coordinator  who  shall  be 
designated  to  coordinate  the  implementation  of  this  regulation  and 
all  aspects  of  the  processing  of  care  and  protection  cases  in  their 
respective  offices.  The  Clerk-Magistrate  and  the  Chief  Probation 
Officer  shall  supervise  and  instruct  these  persons  as  necessary. 
The  designations  shall  be  made  on  the  form  which  accompanies  this 
regulation  and  returned  to  the  appropriate  District  Court  regional 
office  by  Friday,  August  10,  1990.  The  regional  office  shall  be 
notified  whenever  such  designation  changes. 

20.  Applicability  of  regulation  to  petitions  filed  prior  to 
effective  date. 

(a)  Generally.  The  terms  of  this  regulation  shall  apply,  to 
the  extent  practicable,  to  all  future  stages  of  cases  which  were 
filed  prior  to  the  effective  date  of  this  regulation  ("existing 
cases") ,  except  as  specified  in  (b)  or  (c)  below. 

(b)  Docketing.  Courts  are  not  required  to  re-enter  existing 
docket  entries  on  the  new  docket  form,  but  shall  use  a  "Docket 
Continuation"  form  (DC-CR-14)  to  record  any  new  entries  on  existing 
cases.  The  mandatory  entries  specified  in  Section  5(a)  should  be 
made  as  the  specified  events  occur. 

Docket  numbers  assigned  to  existing  cases  should  not  be 
changed.  If  a  petitioner  seeks  to  add  an  additional  child  to  an 
existing  case,  a  new  intake  sheet  and  a  new  petition  should  be 
completed.  A  new  docket  number  should  be  assigned  as  described  in 
the  Note  to  Section  1  of  this  regulation,  with  appropriate  cross- 
referencing  to  the  existing  case.  Future  events  in  the  new  case 
should  be  conducted  in  full  accordance  with  this  regulation. 

(c)  Inventory.  The  terms  of  the  last  paragraph  of  Section 
5(a)  regarding  a  card  index  of  all  open  care  and  protection  cases 
are  to  be  observed  for  all  existing  cases.  If  no  such  index 
presently  exists,  this  will  require  the  Clerk-Magistrate  to  perform 
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a  case  inventory.  The  inventory  should  be  completed  on  or  before 
Friday,  September  14,  1990.  For  every  existing  care  and  protection 
case  which  has  not  been  dismissed  and  in  which  the  child  has  not 
yet  reached  the  age  of  18,  the  Clerk -Magistrate  shall  prepare  an 
index  card  listing  the  name  and  date  of  birth  of  the  child. 
Children  from  the  same  petition  or  family  may  be  listed  together 
on  one  card.  Form  DC-CP-6  ("Care  and  Protection  Index") ,  which  is 
a  separate  supply  of  index  cards  identical  to  Part  6  of  Form  DC- 
CP-3  ("Care  and  Protection  Docket") ,  shall  be  used  for  this 
purpose.  (If  the  court  already  has  a  similar  index,  the 
information  should  be  transferred  to  Form  DC-CP-6  cards,  with 
whatever  additional  information  might  be  required.)  In  accordance 
with  Section  5(b),  when  an  index  card  contains  more  than  one  name, 
the  names  of  individual  children  should  be  deleted  from  the  card 
as  their  cases  close,  and  their  names  added  to  the  card  file  of 
closed  cases.  The  balance  of  the  terms  of  Section  5(b)  shall  apply 
to  existing  cases. 

The  provisions  of  Section  5(c)  regarding  a  docket  book  of 
closed  cases  shall  not  apply  to  existing  cases. 

(d)  Special  provisions  for  scheduling  the  hearing,  applicable 
time  limits  and  case  reporting.  The  terms  of  Sections  14  and  15 
should  be  adhered  to  as  closely  as  possible  when  scheduling  future 
proceedings  in  existing  cases.  In  large  part  the  age  of  the  case 
will  determine  the  extent  to  which  this  is  feasible. 

The  Section  15  deadline  for  completion  of  the  adjudicatory 
hearing  (six  months  from  filing  date)  shall  not  apply  to  existing 
cases.  However,  the  reporting  requirements  contained  in  Section 
15  shall  apply  to  existing  cases  as  well  as  to  new  cases. 

21.  Procedures  not  governed  by  this  regulation.  The  District 
Court  Standards  of  Judicial  Practice,  Care  and  Protection 
Proceedings  (revised  June,  1988) ,  promulgated  by  Administrative 
Regulation  No.  2-88,  should  be  consulted  for  guidance  with  respect 
to  any  procedures  which  are  not  governed  by  this  regulation.  In 
the  event  of  any  discrepancy  between  the  two,  the  procedures  of 
this  regulation  shall  be  followed. 


Samuel  E.  Zoll 
Chief  Justice 
District  Court 
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Note: 

This  Administrative  Regulation  is  being  promulgated  in  order 
to  establish  uniform  procedural  and  record-keeping  practices  in 
care  and  protection  cases. 

Section  1.  In  some  courts,  certain  documents,  such  as  social 
workers'  and  investigators'  reports,  have  traditionally  been  filed 
with  the  probation  department.  This  section  changes  that  practice 
by  requiring  all  case  papers  to  be  filed  with  the  Clerk- 
Magistrate's  office,  consistent  with  the  Clerk-Magistrate's 
function  as  keeper  of  the  court's  records.  Individual  courts  may 
wish  to  arrange  for  copies  of  such  reports  to  be  distributed  to  the 
probation  department  following  initial  receipt  by  the  Clerk- 
Magistrate's  office. 

Paragraph  four  of  this  section  of  the  regulation  refers  to  the 
uniform  case  numbering  system  established  by  Administrative 
Regulation  No.  2-89,  which  provides  that  care  and  protection  docket 
numbers  be  assigned  as  follows: 

For  each  petition,  the  docket  number  is 
to  begin  with  the  last  two  digits  of  the  year 
in  which  the  petition  is  issued;  followed  by 
the  two-digit  court  identification  code,  and 
a  space;  followed  by  the  letters  "CP,"  and  a 
space;  followed  by  a  consecutive  case  number 
which  represents  the  number  of  care  and 
protection  petitions  issued  that  calendar  year 
in  that  court  (including  the  instant  case) , 
beginning  each  year  with  "1"  and  continuing 
sequentially  throughout  the  year. 

For  example,  in  a  court  whose  court  identification  code  is 
"45,"  the  third  care  and  protection  petition  to  be  filed  in 
calendar  year  1990  would  be  assigned  a  docket  number  of  "9045  CP 
3." 

In  addition,  in  order  to  distinguish  children  within  the  same 
family  who  are  listed  together  on  one  petition,  each  such  child  is 
to  be  assigned  a  letter,  beginning  with  "A"  for  the  youngest,  "B" 
for  the  next  youngest,  etc.,  to  serve  as  an  alphabetical  suffix  to 
the  primary  docket  number.  In  the  above  example,  if  three  children 
were  named  on  the  same  petition,  the  youngest  child  would  be 
assigned  docket  number  "9045  CP  3A,"  the  next  youngest  would  be 
"9045  CP  3B,"  and  the  oldest  would  be  "9045  CP  3C." 

If  the  petitioner  were  to  return  to  court  at  some  future  date 
in  order  to  add  another  child  from  the  same  family  to  the 
proceedings  while  the  case  was  still  open,  a  new  intake  sheet  and 
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petition  would  be  completed  but  these  would  be  assigned  docket 
number  "9045  CP  3D,"  and  one  file  folder  would  be  used  for  all  four 
children.  (Note  that  this  could  result  in  the  designation  of  an 
alphabetical  suffix  which  is  out  of  sequence  with  the  children's 
respective  birthdates,  and  if  so,  would  be  an  exception  to  the 
requirements  of  the  preceding  paragraph  of  this  Note.)  These 
child-specific  numbers  should  always  be  used  when  different  orders 
are  entered  on  behalf  of  different  children  within  the  same  family. 

Section  3 .  It  is  important  that  the  court  obtain  the 
necessary  information  in  order  to  be  able  to  summons  both  parents 
of  the  child,  as  required  by  G.L.  c.  119,  §  24,  regardless  of 
whether  the  child  is  living  with  one  parent  or  both  parents  at  the 
time  of  filing. 

Normally,  a  precept  should  only  be  used  as  a  last  resort.  If 
circumstances  permit,  the  parents  or  DSS  should  be  ordered  to 
produce  the  child  for  identification  or  other  purpose. 

Section  5.  In  cases  involving  more  than  one  child,  single 
docket  entries  may  be  made  if  the  event  being  recorded  pertains  to 
all  listed  children.  If  the  entry  does  not  pertain  to  all  of  the 
children,  the  docket  entry  should  clearly  note  to  which  child (ren) 
it  is  limited, 

-  * 

Since  it  is  common  to  have  more  than  one  child  listed  on  a 
petition,  and  to  have  the  children  reach  the  age  of  18  or  be 
dismissed  from  the  petition  at  different  points  in  time,  the 
distinction  between  the  requirements  of  subsections  (b)  and  (c)  of 
Section  5  should  be  noted.  A  child's  name  should  be  deleted  from 
the  open  card  file  and  entered  in  the  closed  card  file  when  the 
case  closes  with  respect  to  that  child.  However,  the  docket  sheets 
should  not  be  removed  from  the  case  file  and  placed  in  the  docket 
book  of  closed  cases  until  the  entire  matter  has  been  concluded  by 
dismissal,  attainment  of  age  18  or  combination  of  both. 

If  children  listed  on  the  same  card  have  different  last  names, 
additional  cards  should  be  created  and  kept  in  the  card  file 
(either  open  or  closed,  as  appropriate)  for  the  purpose  of  cross- 
referencing  by  last  name.  Form  DC-CP-6  may  be  used  for  this 
purpose. 

Section  6  speaks  of  transfers  of  "legal  or  physical  custody," 
although  orders  which  "split"  legal  and  physical  custody  are  to  be 
avoided  (see  Standard  5:07).  A  case  must  be  entered  into  the 
substitute  care  review  tickler  file  when  the  right  to  determine 
the  child's  placement,  regardless  of  the  manner  in  which  it  is 
characterized  in  the  order,  has  been  transferred  to  the  Department 
of  Social  Services  or  its  agent.  The  words  "or  its  agent"  refer 
to  situations  in  which  the  Department  is  responsible  for  a  case  but 
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has  contracted  with  another  child  care  agency  to  provide  ongoing 
services.  Thus,  for  example,  if  the  court  has  transferred  custody 
of  a  child  to  the  Catholic  Charitable  Bureau,  the  provisions  of 
G.L.  c.  119,  §  29B  will  not  apply  if  the  agency  is  independently 
involved  in  the  case,  but  will  apply  if  the  agency  is  working  under 
contract  with  the  Department. 

Section  7(a)  speaks  to  the  balance  between  providing  the 
parties  with  access  to  all  relevant  documentation  and  observing 
any  restrictions  imposed  by  the  judge.  Section  12  of  this 
regulation  directs  the  Clerk-Magistrate  to  make  and  keep  a  copy  of 
the  investigator's  appointment  form  (Part  4  of  Form  DC-CP-2) , 
Restrictions  as  to  the  investigator's  report  should  be  noted  on 
the  appointment  form.  Therefore,  the  Clerk-Magistrate  should  check 
the  copy  of  the  appointment  form  in  the  case  file  before  responding 
to  a  request  for  the  report.  Restrictions  which  are  imposed  by  the 
judge  after  the  appointment  has  been  made,  or  restrictions  as  to 
the  availability  of  any  other  documents,  should  be  prominently 
recorded  at  the  front  of  the  case  file. 

Section  7(b)  prohibits  the  calling  of  the  case  name  in  a 
public  waiting  area.  One  alternative  is  to  refer  to  individual 
cases  by  docket  number,  or,  in  courts  where  it  is  customary  to  have 
the  parties  check  in  with  a  probation  officer  or  other  person  upon 
arrival,  by  predesignated  number  or  letter  assigned  upon  the 
parties'  arrival  at  court. 

Section  8  permits  lobby  conferences  to  be  held  in  chambers, 
unless  counsel  for  any  party  objects.  Although  ideally  even  such 
conferences  should  be  conducted  on  the  record,  this  is  not  possible 
in  most  courthouses.  It  is  suggested  that  the  judge  reiterate  the 
substance  of  the  conference  on  the  record  after  returning  to  the 
courtroom,  and  that  counsel  be  offered  an  opportunity  to  make  any 
necessary  additions.  Alternatively,  the  judge  may  wish  to  excuse 
the  parties  from  the  courtroom  and  conduct  the  conference  with 
counsel,  on  the  record,  in  the  courtroom. 

Section  9  provides  for  blocks  of  time  for  care  and  protection 
cases,  and  suggests  that  individual  cases  be  scheduled  for  specific 
times  within  these  blocks.  For  example,  the  court  may  designate 
Thursday  afternoon  as  the  care  and  protection  session,  while 
scheduling  the  first  case  for  2:00  p.m.,  the  second  for  3:00  p.m., 
etc. 

As  adjudicatory  hearings  often  take  one  or  more  days  to 
complete,  it  may  not  be  possible  to  complete  a  hearing  within  a 
single  block  of  time.  As  provided  by  Standing  Order  2-88  (IV) (2) 
and  Standard  5:00,  District  Court  Standards  of  Judicial  Practice, 
Care  and  Protection  Proceedings  (revised  June,  1988)  ,  the  hearing 
should  be  conducted  in  its  entirety  with  as  few  interruptions  as 
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possible,  preferably  with  day-to-day  hearings  if  the  other  business 
of  the  court  permits.  If  it  is  not  possible  to  conduct  the  hearing 
completely  without  interruption,  it  may  still  be  possible  to  hear 
it  on  consecutive  afternoons  until  its  conclusion.  If  a  visiting 
judge  is  assigned  to  a  hearing  which  has  not  concluded  by  the  end 
of  the  judge's  assignment  to  a  particular  court,  the  judge  might 
consider  continuing  the  hearing  in  the  next  court  of  assignment, 
provided  that  all  parties  agree  and  the  next  court's  schedule 
permits.  This  will  help  to  minimize  the  delay  that  would  otherwise 
be  caused  by  waiting  until  the  judge  was  reassigned  to  the  court 
of  origin  to  continue  the  hearing. 

Section  10.  The  provisions  of  G.L.  c.  119,  §  29C  apply  only 
to  cases  in  which  custody  has  been  transferred  to  the  Department 
of  Social  Services  "or  (to)  its  agent."  Again,  the  words  "or  its 
agent"  refer  to  situations  in  which  the  Department  is  responsible 
for  a  case  but  has  contracted  with  another  licensed  child  care 
agency  to  provide  ongoing  services. 

Section  11  directs  that  dispositional  orders  be  entered  on  an 
"Order  in  Care  and  Protection  Matter"  form  (Form  DC-CP-4) .  When 
entering  dissimilar  custody  orders  for  children  within  the  same 
family,  the  court  should  use  sf^parate  order  forms  as  needed. 

Section  12 .  together  with  Section  7(a),  limits  the 
availability  of  the  investigator's  report,  and  restricts  those  who 
receive  it  from  further  photocopying  and  distributing  the  report, 
except  as  provided  by  court  order.  These  two  sections  are 
consistent  with  District  Court  Special  Rule  212(e)  and  with  the 
policy  expressed  in  Standard  4:02  of  the  District  Court  Standards 
of  Judicial  Practice,  Care  and  Protection  Proceedings  (revised 
June,  1988),  in  that  they  favor  cjllowing  attorneys  to  obtain  copies 
of  the  report,  and  provide  safeguards  against  unauthorized 
distribution.  However,  there  is  no  longer  any  need  to  utilize  the 
procedure  outlined  in  Standard  4:02  for  obtaining  affidavits  from 
attorneys  who  are  to  receive  a  copy  of  the  report,  as  Rule  212(e) 
and  Section  7(a)  of  this  regulation  now  embody  the  substance  of  the 
suggested  affidavit.  While  establishing  a  norm,  Rule  212,  Standard 
4:02,  and  this  regulation  still  afford  the  judge  flexibility  in 
determining  who  will  be  permitted  to  review  or  receive  a  copy  of 
the  report. 

In  sum,  in  the  absence  of  any  special  instructions, 
limitations,  or  orders  regarding  access,  the  Clerk-Magistrate's 
office  must  provide  a  copy  of  the  report  to  each  attorney  of 
record,  and  may  not  permit  anyone  else  to  read  or  receive  a  copy. 

Standard  4:02  suggests  several  precautions  (other  than  the 
affidavit)  which  the  court  might  wish  to  use  in  order  to  enhance 
or  protect  the  confidentiality  of  the  report  if  copies  are  to  be 
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distributed.  The  report's  letterhead  might  be  blocked  out  on  any 
photocopies,  so  as  to  avoid  lending  an  official  imprimatur  to  the 
document.  Also,  it  may  be  helpful  to  stamp  each  page  of  the  report 
"Confidential. " 

Section  15  fa)  discusses  the  scheduling  of  so-called  "72-hour" 
hearings.  General  Laws  c.  119,  §  24  permits  the  court  to  enter 
emergency  custody  orders  "...  for  a  period  not  exceeding  seventy- 
two  hours  .  .  .  ."  Following  the  issuance  of  such  an  order,  the 
court  must  notify  the  parents,  guardian  or  custodian  to  appear 
before  the  court  in  order  for  the  court  to  determine  whether  to 
continue  the  temporary  order  until  conclusion  of  the  hearing  on  the 
merits  or  further  order  of  the  court.  Although  it  is  unclear 
whether  the  provisions  of  G.L.  c.  4,  §  9  apply  to  the  timing  of  72- 
hour  hearings  (which  would  extend  the  72-hour  period  if  it  would 
otherwise  terminate  on  a  Sunday  or  a  legal  holiday) ,  this 
regulation  provides  that  the  72-hour  hearing  be  held  within  three 
calendar  days,  not  "court  days,"  unless  impossible  due  to  the 
intervention  of  a  three-day  weekend.  In  such  instances,  the 
hearing  should  be  scheduled  for  the  first  day  which  follows  the 
long  weekend.  Thus,  any  emergency  order  entered  on  a  Friday  must 
be  followed  by  a  hearing  on  the  following  Monday.  Similarly, 
emergency  orders  entered  on  Wednesdays  or  Thursdays  must  be 
followed  with  a  hearing  on  or  by  Friday,  since  Monday  will  be  past 
the  72-hour  period.  (Note  that  it  is  not  necessary  to  wait  72 
hours"  before  holding  the  hearing.  The  72-hour  period  is  the 
maximum  time  limit.) 

Section  17.  If  the  adjudication  and  commitment  are 
simultaneously  entered,  Part  2  of  Form  DC-CP-5  should  be  used  to 
notify  the  parties  of  both  events.  If  the  commitment  is  not 
ordered  until  some  time  after  the  adjudication  has  been  entered  on 
the  docket.  Part  2  of  the  form  (indicating  the  entry  of  the 
adjudication  only)  should  be  sent  at  the  time  of  the  adjudication 
and  Part  3  should  be  issued  later,  at  the  appropriate  time.  Note 
that  it  is  the  entry  on  the  docket  of  the  adjudication  or 
commitment  that  triggers  the  issuance  of  these  notices,  not  a 
verbal  decision  from  the  bench,  since  it  is  the  entry  on  the  docket 
which  starts  the  appeal  period  running. 

Section  20.  Subsection  (a)  renders  the  regulation  applicable 
to  all  future  stages  of  cases  filed  prior  to  the  effective  date  of 
the  regulation,  to  the  extent  practicable.  For  example,  if  a 
petition  were  filed  six  months  prior  to  the  effective  date,  all 
activities  specified  by  Sections  1,  2  and  3  (regarding  procedures 
for  case  filing,  petition  filing,  and  required  notices)  would 
already  have  been  conducted  under  the  court's  pre-existing 
procedures,  and  therefore  the  terms  of  those  sections  could  not 
logically  be  observed  (except  retroactively,  which  is  not 
necessary) .      However,    the   terms   of    Sections    6    (regarding  pre- 


pre-existing  requirements  of  maintaining 
substitute  care  review  tickler  file,  and  of  using  existing  notice 
forms),  7  (confidentiality  of  papers  and  proceedings),  8  (use  of 
juvenile  session),  9  (session  scheduling),  10  (pre-existing  certifica- 
tion requirements),  11  (use  of  new  form  for  all  future  orders),  16 
(adjudication).  17  (commitment)  and  18  (substitute  care  reviews) 
should  all  be  applied  prospectively  to  future  stages  of  the  case. 
Additionally,  the  requirement  of  Section  1  that  case  papers  be  filed 
with  and  retained  by  the  Clerk-Magistrate's  office  should  be  ob- 
served in  existing  cases  as  the  opportunity  arises. 

It  is  important  to  note  that  all  applicable  pre-existing  statutory 
requirements  (such  as  the  need  to  conduct  72-hour  hearings  or 
substitute  care  reviews,  etc.)  must  be  met,  regardless  of  whether 
the  petition  was  filed  before  or  after  the  effective  date  of  this 
regulation. 

Subsection  (c)  provides  for  an  inventory  of  cases  to  be  taken  in 
order  for  the  court  to  insure  compliance  with  all  the  terms  of  this 
regulation.  Examination  of  the  records  of  many  courts  indicates 
that  such  an  inventory  is  essential  to  an  organized  approach  to 
record  keeping  in  care  and  protection  cases. 


